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REVI EW of  an opi ni on and or der  of  t he cour t  of  Appeal s.   

Affirmed   

 

¶1 MI CHAEL J.  GABLEMAN,  J.   Thi s i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s1 summar i l y af f i r mi ng 

t he ent r y of  a j udgment  of  conv i ct i on by t he Ci r cui t  Cour t  f or  

Mi l waukee Count y,  Char l es F.  Kahn,  Judge,  agai nst  Mar chand Gr ady 

( " Gr ady" ) .   Gr ady was convi ct ed of  f i r st - degr ee i nt ent i onal  

homi ci de whi l e ar med wi t h a danger ous weapon as a par t y t o a 

cr i me,  possessi on of  a shor t - bar r el ed shot gun as a par t y t o a 

cr i me,  and possessi on of  a f i r ear m by a f el on.   Gr ady cont ends 

                                                 
1 St at e v.  Gr ady,  No.  2007AP672- CR,  unpubl i shed or der  ( Wi s.  

Ct .  App.  Jan.  28,  2008) .  
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t hat  t he c i r cui t  cour t  er r ed by denyi ng hi s mot i on t o suppr ess 

i ncul pat or y st at ement s t hat  he made t o pol i ce of f i cer s whi l e i n 

cust ody.   The cour t  of  appeal s di sagr eed and uphel d t he deni al  

of  Gr ady' s mot i on.    

¶2 The i ssue we deci de t oday i s  whet her  Gr ady' s Fi f t h 

Amendment  r i ght s wer e v i ol at ed when Mi r anda2 war ni ngs wer e gi ven 

t o hi m bef or e t he st ar t  of  hi s noncust odi al  i nt er r ogat i on,  but  

not  admi ni st er ed agai n af t er  hi s i nt er r ogat i on became cust odi al  

dur i ng t he same i nt er vi ew t wo- and- one- hal f  hour s l at er .   Gr ady 

ar gues t hat  he was ent i t l ed t o be r eadvi sed of  hi s Mi r anda 

r i ght s af t er  hi s i nt er r ogat i on became cust odi al ,  and because 

t hose war ni ngs wer e not  r eadmi ni st er ed,  hi s i ncul pat or y 

st at ement s shoul d have been suppr essed.   

¶3 We r ej ect  Gr ady' s br i ght - l i ne r ul e appr oach,  and 

r ei t er at e t hat  t he pr oper  f r amewor k f or  anal yzi ng t he 

suf f i c i ency of  t he t i mi ng of  Mi r anda war ni ngs i s a t ot al i t y of  

t he c i r cumst ances t est .   I n t hi s case,  we hol d t hat  Gr ady was 

not  ent i t l ed t o a r eadmi ni st r at i on of  t he Mi r anda war ni ngs af t er  

he was ar r est ed.   The evi dence shows t hat  Gr ady was r ead hi s 

Mi r anda war ni ngs onl y t wo- and- one- hal f  hour s pr i or  t o t he 

commencement  of  t he cust odi al  por t i on of  hi s i nt er r ogat i on,  

t her e was no si gni f i cant  change i n t he nat ur e of  hi s  

i nt er r ogat i on af t er  i t  became cust odi al ,  Gr ady showed no si gns 

of  ment al  i mpai r ment ,  he was f ami l i ar  wi t h Mi r anda war ni ngs f r om 

hi s past ,  and,  t hough not  r eadmi ni st er ed,  Gr ady was r emi nded of  

hi s Mi r anda r i ght s af t er  he was t aken i nt o cust ody.   I n sum,  i t  

                                                 
2 Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  
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i s c l ear  t hat  t he Mi r anda war ni ngs as admi ni st er ed made Gr ady 

suf f i c i ent l y awar e of  hi s r i ght s dur i ng quest i oni ng.   Gr ady' s 

mot i on t o suppr ess hi s i ncul pat or y st at ement s was t her ef or e 

appr opr i at el y deni ed by t he c i r cui t  cour t ,  and we af f i r m t he 

deci s i on of  t he cour t  of  appeal s uphol di ng t hat  deni al .    

I .  BACKGROUND 

¶4 The under l y i ng f act s ar e undi sput ed.   On May 16,  2005,  

Al l en Jemi son was f ound dead i n hi s apar t ment  as t he r esul t  of  

t wo shot gun wounds.   Jemi son' s r oommat e,  Mar cus War d,  

i mmedi at el y became t he subj ect  of  t he pol i ce i nvest i gat i on.   The 

pol i ce al so made cont act  wi t h Gr ady,  who r epor t ed t hat  he knew 

War d.   Gr ady agr eed t o cal l  t he pol i ce i f  and when he saw War d.   

Lat er  t hat  eveni ng,  Gr ady di d cal l  t he pol i ce and assi st ed t hem 

i n f i ndi ng War d.   Gr ady t hen vol unt ar i l y  went  t o t he pol i ce 

st at i on and agr eed t o answer  some quest i ons.   The pol i ce 

r epeat edl y t ol d Gr ady t hat  he was not  under  ar r est ;  he was not  

handcuf f ed dur i ng t he r i de t o t he st at i on or  once he ar r i ved at  

t he st at i on.   Gr ady was pr ovi ded wi t h f ood,  wat er ,  c i gar et t es,  

and bat hr oom br eaks t hr oughout  t he ensui ng quest i oni ng.  

¶5 At  8: 16 p. m. ,  Det ect i ve Cor bet t  began t he i nt er v i ew by 

admi ni st er i ng Mi r anda war ni ngs t o Gr ady so as t o be " bet t er  saf e 

t han sor r y, "  and Gr ady i ndi cat ed t hat  he under st ood t he r i ght s 

he was r ead.   Gr ady had r ecei ved Mi r anda war ni ngs on at  l east  

one pr i or  unr el at ed occasi on.   For  t he next  t wo- and- one- hal f  

hour s,  Gr ady answer ed quest i ons f r om Det ect i ves Cor bet t  and 

Gast r ow,  denyi ng any i nvol vement  i n Jemi son' s deat h.   I t  i s  

undi sput ed t hat  Gr ady was not  i n cust ody at  t hi s t i me.  
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¶6 At  appr oxi mat el y 10: 45 p. m.  t hat  eveni ng,  War d,  who 

was bei ng quest i oned separ at el y,  t ol d t he pol i ce t hat  Gr ady was 

t he per son who shot  and ki l l ed Jemi son.   At  t hi s poi nt ,  Gr ady 

was pl aced under  ar r est .   Mi r anda war ni ngs wer e not  

r eadmi ni st er ed t o Gr ady upon hi s ar r est ,  t hough Gr ady di d 

t est i f y at  t he hear i ng on hi s mot i on t o suppr ess t hat ,  when he 

was ar r est ed,  Det ect i ve Gast r ow sl i d a car d t o hi m acr oss t he 

t abl e wi t h t he Mi r anda war ni ngs pr i nt ed on i t  and asked Gr ady i f  

he knew t he r i ght s r ef er enced t her ei n.   Gr ady cl ai med t hat  he 

l ooked at  t he car d and sl i d i t  back t o Gast r ow,  who pi cked i t  up 

and put  i t  away.   Nei t her  par t y al l eges t hat  t hi s epi sode 

const i t ut ed an admi ni st r at i on of  t he Mi r anda war ni ngs.  

¶7 Fr om 10: 45 p. m.  on May 16 unt i l  5: 25 a. m.  on May 17,  

Det ect i ves Cor bet t  and Gast r ow conduct ed a cust odi al  

i nt er r ogat i on of  Gr ady.   At  some poi nt  pr i or  t o 12: 25 a. m. ,  

Gr ady began maki ng i ncul pat or y st at ement s r egar di ng hi s 

i nvol vement  i n Jemi son' s deat h.   The det ect i ves suspended t he 

i nt er r ogat i on bet ween 12: 25 a. m.  and 12: 55 a. m.  i n or der  t o 

br i ef  t he i ncomi ng shi f t  of  of f i cer s.   Det ect i ves Cor bet t  and 

Gast r ow t hen r esumed t hei r  cust odi al  i nt er r ogat i on of  Gr ady,  who 

cont i nued t o make i ncul pat or y st at ement s.   Det ect i ve Cor bet t  

spent  sever al  hour s dur i ng t he i nt er r ogat i on r educi ng Gr ady' s 

st at ement  t o wr i t i ng.   Whi l e Gr ady decl i ned t o s i gn t he 

st at ement ,  he or al l y acknowl edged t hat  i t  was t r ue and cor r ect .   

¶8 Gr ady was booked i nt o det ent i on i mmedi at el y f ol l owi ng 

t he concl usi on of  t he i nt er r ogat i on on t he mor ni ng of  May 17,  

2005.   I n t ot al ,  Gr ady’ s al l - ni ght  quest i oni ng ( t he " f i r st  
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i nt er r ogat i on" )  l ast ed sl i ght l y mor e t han ni ne hour s,  wi t h t he 

noncust odi al  por t i on composi ng t he f i r st  t wo- and- one- hal f  hour s 

of  t he i nt er r ogat i on.   Gr ady cont i nued t o r ecei ve f ood,  

c i gar et t es,  wat er ,  and r est r oom br eaks t hr oughout  t he f i r st  

i nt er r ogat i on.  

¶9 Lat er  t hat  ni ght ,  Det ect i ves Cor bet t  and Gast r ow began 

anot her  r ound of  quest i oni ng ( t he " second i nt er r ogat i on" )  t o 

c l ar i f y i nconsi s t enci es f r om t he f i r st  i nt er r ogat i on.   I t  i s  

undi sput ed t hat  t hi s second cust odi al  i nt er r ogat i on began wi t h 

Det ect i ve Cor bet t  admi ni st er i ng t he Mi r anda war ni ngs t o Gr ady,  

who st at ed t hat  he r emember ed bei ng r ead hi s r i ght s t he pr evi ous 

day,  under st ood t hem,  and was wi l l i ng t o speak t o t he pol i ce 

wi t hout  an at t or ney.   Gr ady spoke wi t h t he det ect i ves f r om 7: 33 

p. m.  unt i l  11: 17 p. m. ,  dur i ng whi ch he made addi t i onal  

i ncul pat or y st at ement s.   Det ect i ve Cor bet t  pr epar ed anot her  

wr i t t en st at ement  based upon Gr ady' s answer s,  whi ch Gr ady 

i ndi cat ed was t r ue and cor r ect .   Gr ady t hen i ni t i al ed each page 

and si gned t he st at ement .  

¶10 Pr i or  t o t r i al ,  Gr ady moved t o suppr ess t he st at ement s 

he made and si gned dur i ng t he i nt er r ogat i ons on t he gr ounds t hat  

t hey wer e t he i nvol unt ar y pr oduct s of  pol i ce coer ci on.   The 

ci r cui t  cour t  f ound t he st at ement s t o be vol unt ar y and deni ed 

t he mot i on,  st at i ng t hat  Gr ady under st ood hi s r i ght s,  and t hat  

he " knew exact l y what  he was doi ng and was not  t he subj ect  of  

i mpr oper  pol i ce coer ci on when he pr ovi ded t he i nf or mat i on t o t he 

pol i ce. "   
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¶11 At  t r i al ,  bot h of  Gr ady' s st at ement s wer e admi t t ed 

i nt o evi dence dur i ng t he St at e' s case- i n- chi ef .   The j ur y 

r et ur ned gui l t y ver di ct s on al l  t hr ee count s,  and t he ci r cui t  

cour t  cor r espondi ngl y ent er ed a j udgment  of  convi ct i on on al l  

t hr ee count s.   

¶12 Gr ady appeal ed t he ci r cui t  cour t ' s  deni al  of  hi s 

mot i on t o suppr ess.   On appeal ,  Gr ady conceded t hat  he was not  

i mpr oper l y coer ced by t he pol i ce,  but  mai nt ai ned t hat  hi s 

st at ement s shoul d be suppr essed because he was not  gi ven hi s 

Mi r anda war ni ngs af t er  he was pl aced i nt o cust ody.   The cour t  of  

appeal s summar i l y af f i r med t he ci r cui t  cour t ' s  j udgment  of  

convi ct i on,  r ej ect i ng Gr ady' s ar gument  " t hat  Mi r anda war ni ngs 

have no ef f ect  s i mpl y because of f i cer s t ake t he pr ecaut i on of  

r eadi ng Mi r anda r i ght s bef or e t hey ar e r equi r ed. "   The cour t  of  

appeal s concl uded:  " [ T] he r ecor d ampl y suppor t s t he c i r cui t  

cour t ' s  f i ndi ngs t hat  t he Mi r anda admoni t i ons wer e f ul l y  

under st ood and t he post cust odi al  st at ement  by Gr ady was 

vol unt ar y and i nt el l i gent l y gi ven. "  Gr ady t hen sought  r evi ew 

bef or e t hi s cour t .  

 I I .  APPLI CABLE LEGAL STANDARDS 

¶13 I n r evi ewi ng a mot i on t o suppr ess,  we uphol d t he 

c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e c l ear l y  

er r oneous,  and r evi ew t he appl i cat i on of  const i t ut i onal  

pr i nci pl es t o t hose f act s de novo.   See St at e v.  Eason,  2001 WI  

98,  ¶9,  245 Wi s.  2d 206,  629 N. W. 2d 625.  
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¶14 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

guar ant ees t he pr i v i l ege agai nst  compel l ed sel f - i ncr i mi nat i on, 3 

and t he Four t eent h Amendment  r equi r es st at e cour t s t o obser ve 

t hi s pr i v i l ege.   See Mal l oy v.  Hogan,  378 U. S.  1,  6 ( 1964) .   The 

Uni t ed St at es Supr eme Cour t  cr eat ed pr ocedur al  saf eguar ds t o 

pr ot ect  t he r i ght  agai nst  compel l ed sel f - i ncr i mi nat i on i n 

Mi r anda v.  Ar i zona,  hol di ng as f ol l ows:  

[ W] hen an i ndi v i dual  i s  t aken i nt o cust ody or  
ot her wi se depr i ved of  hi s f r eedom by t he aut hor i t i es 
i n any si gni f i cant  way and i s subj ect ed t o 
quest i oni ng .  .  .  [ h] e must  be war ned pr i or  t o any 
quest i oni ng t hat  he has t he r i ght  t o r emai n s i l ent ,  
t hat  anyt hi ng he says can be used agai nst  hi m i n a 
cour t  of  l aw,  t hat  he has t he r i ght  t o t he pr esence of  
an at t or ney,  and t hat  i f  he cannot  af f or d an at t or ney 
one wi l l  be appoi nt ed f or  hi m pr i or  t o any quest i oni ng 
i f  he so desi r es.  

384 U. S.  436,  478- 79 ( 1966) .   Fai l ur e t o compl y wi t h t hese 

const i t ut i onal  saf eguar ds r ender s t he per son' s st at ement s 

i nadmi ssi bl e agai nst  t hat  per son.   I d.   

I I I .  DI SCUSSI ON 

¶15 Gr ady advances a cr eat i ve,  but  not  her et of or e unhear d 

of  ar gument .   He asks us t o adopt  a br i ght - l i ne r ul e r equi r i ng 

t he admi ni st r at i on of  Mi r anda war ni ngs af t er  a per son i s pl aced 

i n of f i c i al  cust ody,  and asks us t o decl ar e any and al l  Mi r anda 

                                                 
3 The Fi f t h Amendment  pr ovi des i n per t i nent  par t :  " No per son 

.  .  .  shal l  be compel l ed i n any cr i mi nal  case t o be a wi t ness 
agai nst  hi msel f ,  nor  be depr i ved of  l i f e,  l i ber t y,  or  pr oper t y,  
wi t hout  due pr ocess of  l aw. "   U. S.  Const .  amend.  V.  



 
No.  2007AP672- CR 

 

8 

war ni ngs pr i or  t o cust ody i pso f act o i nef f ect i ve. 4  We ar e 

unper suaded t hat  a br i ght - l i ne r ul e i s necessar y or  even 

desi r abl e,  and r ei t er at e t hat  t he pr oper  appr oach f or  

det er mi ni ng whet her  a suspect  has ef f ect i vel y r ecei ved hi s 

Mi r anda war ni ngs i s a t ot al i t y of  t he c i r cumst ances t est .   Gr ady 

di d r ecei ve t he r equi s i t e Mi r anda war ni ngs at  t he begi nni ng of  

hi s noncust odi al  i nt er r ogat i on,  and i n l i ght  of  t he f act s of  

t hi s case,  we do not  bel i eve t he pol i ce wer e r equi r ed t o 

r eadmi ni st er  t hose war ni ngs once hi s i nt er r ogat i on became 

cust odi al  t wo- and- one- hal f  hour s l at er .  

A.   Tot al i t y of  t he Ci r cumst ances Test  

¶16 Gr ady' s ar gument  i s basi cal l y t hi s——because Mi r anda 

war ni ngs ar e r equi r ed bef or e a cust odi al  i nt er r ogat i on 

commences,  and ar e not  r equi r ed f or  noncust odi al  i nt er r ogat i ons,  

Mi r anda war ni ngs ar e ef f ect i ve onl y af t er  a per son has been 

pl aced i n cust ody.   I n our  opi ni on,  t hi s ar gument  const i t ut es an 

i naccur at e i nt er pr et at i on of  t he r equi r ement s of  Mi r anda and 

poor  publ i c pol i cy.   We do not  f i nd much mer i t  i n t hi s appr oach,  

and nei t her  have t he over whel mi ng maj or i t y of  ot her  cour t s who 

have consi der ed t hi s quest i on.   A sound i nt er pr et at i on of  

Mi r anda and sound publ i c pol i cy r equi r e t he appl i cat i on of  t he 

t ot al i t y of  t he c i r cumst ances t est  r at her  t han a br i ght - l i ne 

r ul e,  and t hat  i s what  we do her e.  

                                                 
4 The Mi r anda cour t  r epeat edl y r ef er r ed t o t he val i d and 

l egal l y suf f i c i ent  advi sement  of  a suspect ' s const i t ut i onal  
r i ght s as an " ef f ect i ve"  advi sement  or  war ni ng.   See,  384 U. S.  
at  467,  470,  473,  494,  498.   We use t he t er ms " ef f ect i ve"  and 
" i nef f ect i ve"  i n t hi s same sense.   
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¶17 The Uni t ed St at es Supr eme Cour t  has made c l ear  i t s 

r el uct ance t o adopt  per  se r ul es i n t he cont ext  of  Mi r anda 

war ni ngs.   I nst ead of  del i neat i ng br i ght - l i ne r ul es,  t he Supr eme 

Cour t  has embr aced a mor e f l exi bl e appr oach wher eby cour t s 

consi der  t he t ot al i t y of  t he c i r cumst ances.   See Wyr i ck v.  

Fi el ds,  459 U. S.  42,  47- 49 ( 1982)  ( per  cur i am)  ( r ej ect i ng a per  

se r ul e t hat  Mi r anda r i ght s be r eadmi ni st er ed bef or e quest i oni ng 

a suspect  about  t he r esul t s of  a pol ygr aph exami nat i on,  and 

r ei t er at i ng t hat  t he pr oper  f r amewor k i s a t ot al i t y of  t he 

c i r cumst ances i nqui r y) .  

¶18 Gr ady nonet hel ess ar gues t hat  hi s br i ght - l i ne r ul e i s  

r equi r ed by Mi r anda.   I t  i s  t r ue t hat  Mi r anda necessi t at es t he 

admi ni st r at i on of  t he war ni ngs onl y af t er  cust ody,  and t hat  

pr ecust odi al  war ni ngs ar e not  r equi r ed.   See Mi r anda,  384 U. S.  

at  478- 79.   Thi s pl ai nl y does not  mean,  as Gr ady cont ends,  t hat  

Mi r anda war ni ngs bef or e cust ody ar e per  se i nef f ect i ve.   The 

Mi r anda opi ni on set s no r equi r ement  as t o t he ear l i est  t i me t hat  

t he war ni ngs may be gi ven;  i t  r equi r es onl y t hat  t he war ni ngs be 

gi ven at  some t i me " pr i or  t o any [ cust odi al ]  quest i oni ng. "   I d. ;  

see al so,  St at e v.  Bur ge,  487 A. 2d 532,  543 ( Conn.  1985)  ( " The 

di scl osur e t hat  Mi r anda r equi r es must  be made no l at er  t han t he 

t i me when an accused i s t aken i nt o cust ody. "  emphasi s added) .   

Gr ady' s ar gument ,  t hen,  t r i ps on i t s own l ogi c.   The f act  t hat  

Mi r anda war ni ngs ar e r equi r ed bef or e t he commencement  of  a 

cust odi al  i nt er r ogat i on does not  mean t hat  pr ecust odi al  war ni ngs 

ar e al ways i nef f ect i ve.  
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¶19 Numer ous ot her  j ur i sdi ct i ons have consi der ed t hi s same 

quest i on,  and al l  but  one have r ej ect ed Gr ady' s appr oach. 5  The 

wei ght  of  aut hor i t y,  i ndeed t he over whel mi ng consensus,  agr ees 

t hat  pr ecust odi al  admi ni st r at i on of  Mi r anda war ni ngs can be 

suf f i c i ent  under  cer t ai n c i r cumst ances. 6  

                                                 
5 The onl y case we wer e abl e t o f i nd wher e a cour t  di d 

cr eat e a br i ght - l i ne r ul e deemi ng al l  pr ecust ody Mi r anda 
war ni ngs per  se i nef f ect i ve i s St at e v.  Br adshaw,  457 S. E. 2d 456 
( W.  Va.  1995) .   As our  opi ni on t oday makes cl ear ,  we do not  f i nd 
t he r easoni ng i n Br adshaw per suasi ve.  

 
6 See,  e. g. ,  Guam v.  Del a Pena,  72 F. 3d 767,  770 ( 9t h Ci r .  

1995)  ( hol di ng t hat  pr ecust odi al  Mi r anda war ni ngs wer e 
suf f i c i ent  when t he def endant  conf essed 15 hour s l at er  and di d 
not  al l ege t hat  anyt hi ng di mi ni shed t he ef f ect i veness of  t he 
war ni ngs ot her  t han t he passage of  t i me) ;  Jar r el l  v.  Bal kcom,  
735 F. 2d 1242,  1253- 54 ( 11t h Ci r .  1984)  ( hol di ng t hat  
pr ecust odi al  Mi r anda war ni ngs wer e suf f i c i ent  when t he def endant  
conf essed l ess t han f our  hour s af t er  t he war ni ngs and t her e was 
no evi dence t hat  t he def endant  was unawar e of  hi s r i ght s,  t hat  
he was pr essur ed,  or  t hat  he di d not  under st and t he 
i nt er r ogat i on pr ocess) ;  Upt on v.  St at e,  36 S. W. 3d 740,  743- 44 
( Ar k.  2001)  ( hol di ng t hat  pr ecust odi al  Mi r anda war ni ngs wer e 
suf f i c i ent  when t he def endant  was quest i oned by t he same of f i cer  
af t er  ar r est ,  conf essed wi t hi n t wo hour s of  bei ng gi ven t he 
war ni ngs,  and t her e was no evi dence t hat  t he def endant  di d not  
under st and t he war ni ngs) ;  St at e v.  Bur ge,  487 A. 2d 532,  542- 43 
( Conn.  1985)  ( hol di ng t hat  pr ecust odi al  Mi r anda war ni ngs wer e 
suf f i c i ent  when t he def endant  was ment al l y awar e,  " cont i nuousl y  
i n t he company of  t he pol i ce,  quest i oned on t he same subj ect  by 
t he same of f i cer s t hr oughout  t hat  t i me,  and conf essed wi t hi n 
f our  hour s of  havi ng been gi ven t he war ni ngs" ) ;  St at e v.  
Tol ber t ,  850 A. 2d 1192,  1200 ( Md.  2004)  ( hol di ng t hat  t he 
pr ecust odi al  Mi r anda war ni ngs wer e " suf f i c i ent l y pr oxi mat e i n 
t i me and pl ace t o cust odi al  st at us t o i nf or m"  t he def endant  of  
hi s const i t ut i onal  pr i v i l ege agai nst  sel f - i ncr i mi nat i on,  and 
t hus r eadmi ni st r at i on of  t he r i ght s was not  r equi r ed) ;  
Commonweal t h v.  Col by,  663 N. E. 2d 808,  810- 11 ( Mass.  1996)  
( hol di ng t hat  pr ecust odi al  Mi r anda war ni ngs wer e suf f i c i ent  when 
gi ven l ess t han t wo hour s pr i or  t o t he def endant ' s conf essi on 
and t her e was no br eak i n t he i nt er r ogat i on pr ocess) ;  St at e v.  
Monr oe,  711 A. 2d 878,  886- 87 ( N. H.  1998)  ( hol di ng t hat  
def endant ' s pr e- pol ygr aph,  pr ecust odi al  Mi r anda war ni ngs 
suf f i c i ent l y saf eguar ded hi s r i ght s wher e def endant ' s " conduct  
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¶20 Though t he pr eci se f r ami ng of  t he anal ysi s var i es f r om 

st at e t o st at e,  t he gener al  appr oach i s t he same.   The mai n 

t hr ust  of  t he i nqui r y i s whet her  t he suspect  bei ng quest i oned 

was suf f i c i ent l y awar e of  hi s or  her  r i ght s dur i ng t he cust odi al  

i nt er r ogat i on.   Though st i l l  under  a " t ot al i t y of  t he 

c i r cumst ances"  r ubr i c,  cour t s have consi der ed mul t i pl e f act or s 

i n maki ng t hi s det er mi nat i on, 7 i nc l udi ng whet her  t he same of f i cer  

                                                                                                                                                             
gave no i ndi cat i on t hat  hi s compr ehensi on and vol i t i on had been 
af f ect ed so as t o r ender  t he war ni ng i nef f ect i ve, "  and wher e 
i nt er r ogat i on di d not  become si gni f i cant l y mor e coer ci ve) ;  St at e 
v.  Di spot o,  913 A. 2d 791,  801 ( N. J.  2007)  ( hol di ng t hat  no 
f ur t her  war ni ngs wer e r equi r ed when " pr ecust odi al  war ni ngs have 
been gi ven t o a def endant  as par t  of  a cont i nui ng pat t er n of  
i nt er act i ons bet ween t he def endant  and t he pol i ce,  and dur i ng 
t hat  cont i nui ng sequence of  event s not hi ng of  an i nt er veni ng 
nat ur e occur s t hat  woul d di l ut e t he ef f ect i veness of  t he 
war ni ngs t hat  had been gi ven" ) ;  St at e v.  Roger s,  188 S. W. 3d 593,  
606- 08 ( Tenn.  2006)  ( hol di ng t hat  no new admi ni st r at i on of  
Mi r anda r i ght s was r equi r ed when t her e was a f i ve- hour  l apse 
bet ween def endant ' s wai ver  of  hi s Mi r anda r i ght s and t he 
conf essi on,  wher e t he same t wo of f i cer s conduct ed t he 
pr ecust odi al  and post cust odi al  quest i oni ng,  wher e t he subj ect  
mat t er  r emai ned t he same t hr oughout ,  wher e t he def endant  was 
f ami l i ar  wi t h t he cr i mi nal  j ust i ce syst em,  and wher e not hi ng 
i ndi cat es t he conf essi on was i nvol unt ar y) ;  St at e v.  Rupe,  683 
P. 2d 571,  581 n. 4 ( Wash.  1984)  ( hol di ng t hat  pr ecust odi al  
Mi r anda war ni ngs wer e suf f i c i ent  i n l i ght  of  t he shor t  per i od of  
t i me bet ween advi sement  of  hi s  r i ght s and bei ng pl aced i n 
cust ody) ;  see al so 2 Wayne R.  LaFave,  Cr i mi nal  Pr ocedur e § 
6. 8( b) ,  at  807 nn. 62- 63 ( 3d ed.  2007)  ( c i t i ng Bur ge and ot her  
cases f or  t he pr oposi t i on t hat  pr ecust odi al  Mi r anda war ni ngs may 
be suf f i c i ent ) .  

 
7 For  exampl e,  Tennessee has pr of f er ed t he f ol l owi ng 

appr oach:  
 

Fact or s t o be consi der ed when assessi ng t he 
t ot al i t y of  t he c i r cumst ances i ncl ude:  ( 1)  t he amount  
of  t i me t hat  has passed si nce t he wai ver ;  ( 2)  any 
change i n t he i dent i t y of  t he i nt er r ogat or ,  t he 
l ocat i on of  t he i nt er vi ew,  or  t he subj ect  mat t er  of  
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or  of f i cer s conduct ed t he quest i oni ng,  whet her  t he l ocat i on 

changed,  whet her  t he subj ect  mat t er  of  t he quest i oni ng was 

consi st ent ,  whet her  a r emi nder  of  t he Mi r anda r i ght s was gi ven 

bef or e t he cust odi al  i nt er r ogat i on began,  whet her  t he suspect  

was ment al l y or  emot i onal l y i mpai r ed,  whet her  mor e coer ci ve 

t act i cs wer e used when t he suspect  was pl aced i n cust ody,  t he 

suspect ' s past  exper i ence wi t h l aw enf or cement ,  and how much 

t i me el apsed bet ween t he admi ni st r at i on of  t he Mi r anda war ni ngs 

and t he cust odi al  i nt er r ogat i on or  conf essi on.   The Mi r anda 

war ni ngs woul d t end t o go " st al e"  sooner ,  t hat  i s ,  t hey woul d be 

mor e l i kel y t o be f or got t en by t he suspect ,  i f  t he suspect  has 

had l i t t l e f ami l i ar i t y wi t h t he war ni ngs t han i f  t he suspect  has 

had exper i ence wi t h t he war ni ngs.  

¶21 We do not  her e adopt  any f or mul ai c t est .   The above 

f act or s ar e hel pf ul ,  but  not  i ndi v i dual l y or  col l ect i vel y 

det er mi nat i ve or  exhaust i ve.   We pr ef er  a f l exi bl e appr oach t hat  

exami nes al l  r el evant  f act s i n an ef f or t  t o det er mi ne whet her  a 

                                                                                                                                                             
t he quest i oni ng;  ( 3)  any of f i c i al  r emi nder  of  t he 
pr i or  advi sement ;  ( 4)  t he suspect ' s sophi st i cat i on or  
past  exper i ence wi t h l aw enf or cement ;  and ( 5)  any 
i ndi c i a t hat  t he suspect  subj ect i vel y under st ands and 
wai ves hi s r i ght s.  

 
Roger s,  188 S. W. 3d at  606 ( c i t i ng Peopl e v.  Mi ckl e,  814 P. 2d 
290,  305 ( Cal .  1991) ) .   The El event h Ci r cui t  i nqui r es i nt o 
whet her  t he suspect  was awar e of  hi s r i ght s,  pr essur ed,  or  
" ment al l y def i c i ent  or  nai ve about  t he pr ocess t hat  was under  
way. "  Jar r el l ,  735 F. 2d at  1254.   Connect i cut  s i mi l ar l y asks 
whet her  t he war ni ngs gi ven wer e " suf f i c i ent l y pr oxi mat e i n t i me 
and pl ace t o cust odi al  st at us t o ser ve as pr ot ect i on"  agai nst  
coer ci on.   Bur ge,  487 A. 2d at  543.   
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suspect  was suf f i c i ent l y awar e of  hi s or  her  const i t ut i onal  

r i ght s.   

¶22 Anot her  pr obl em wi t h Gr ady' s br i ght - l i ne appr oach i s 

t hat  i t  does not  al i gn wi t h t he pur pose of  Mi r anda war ni ngs.   

Mi r anda war ni ngs ar e desi gned t o make a suspect  who i s i n 

cust ody awar e of  hi s or  her  const i t ut i onal  r i ght s bef or e 

i nt er r ogat i on,  and r el at edl y,  t o i nf or m t he suspect  t hat  t he 

i nt er r ogat or s wi l l  r ecogni ze hi s or  her  r i ght s  i f  exer ci sed.   

Mi r anda,  384 U. S.  at  468;  see al so Hughes v.  Commonweal t h,  87 

S. W. 3d 850,  854 ( Ky.  2002) .   The goal  i s  t o pr ot ect  t he 

pr i v i l ege agai nst  sel f - i ncr i mi nat i on,  or  sai d anot her  way,  t o 

ensur e t hat  a conf essi on i s f r ee and unconst r ai ned.   See St at e 

v.  Hambl y,  2008 WI  10,  ¶48,  307 Wi s.  2d 98,  745 N. W. 2d 48 

( not i ng t hat  Mi r anda i s desi gned t o pr event  " gover nment  

of f i c i al s f r om usi ng t he coer c i ve nat ur e of  conf i nement  t o 

ext r act  conf essi ons t hat  woul d not  be gi ven i n an unr est r ai ned 

envi r onment " )  ( quot i ng St at e v.  Cunni ngham,  144 Wi s.  2d 272,  

280- 81,  423 N. W. 2d 862 ( 1988) ) .   As t he Connect i cut  Supr eme 

Cour t  has not ed:   

The pur pose of  Mi r anda war ni ngs i s t o assur e t hat  a 
conf essi on i s " t he pr oduct  of  an essent i al l y  f r ee and 
unconst r ai ned choi ce by i t s maker . "   No such choi ce i s 
" f r ee and unconst r ai ned"  unl ess t he accused,  bef or e 
maki ng st at ement s t o t he pol i ce,  i s  awar e t hat  he has 
t he const i t ut i onal  r i ght  t o r emai n s i l ent .   Adequat e 
di scl osur e of  t he j eopar dy i n whi ch t he accused i s 
bei ng pl aced i s t her ef or e i mpor t ant  t o al er t  hi m t o 
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t he i mpor t ance of  t he const i t ut i onal  r i ght s whi ch he 
i s bei ng asked t o f or ego.   Bur ge,  487 A. 2d at  542- 43 
( c i t at i ons omi t t ed) .   

¶23 Gi ven t hi s pur pose,  a r ul e t hat  assumes a suspect  i s a 

bl ank sl at e wi t h no awar eness of  hi s or  her  r i ght s as soon as he 

or  she i s pl aced i n cust ody i s a head- i n- t he- sand appr oach.   I n 

addi t i on,  appl i cat i on of  Gr ady' s br i ght - l i ne r ul e woul d f ocus 

t he anal ysi s on t he cust ody st at us of  a suspect  r at her  t han on 

t he i ndi v i dual ' s compr ehensi on and wai ver  of  hi s r i ght s.   I t  i s ,  

i n shor t ,  f or m over  subst ance.   A r ul e t hat  says war ni ngs gi ven 

one mi nut e bef or e cust ody ar e i nef f ect i ve per  se because t hey 

wer e not  gi ven when t he suspect  was act ual l y i n cust ody i s 

mani f est l y unr easonabl e.  

¶24 Fi nal l y,  beyond i t s l ack of  f i del i t y t o t he pur poses 

and pr i nci pl es behi nd Mi r anda,  Gr ady' s appr oach i s unwor kabl e.   

One of  i t s  maj or  f l aws i s t hat  i t  assumes t hat  t he pr eci se poi nt  

of  cust ody i s f i xed and known at  t he t i me of  quest i oni ng.   Whi l e 

t hi s may somet i mes be t he case,  i t  i s  not  al ways t r ue.   I n 

pr act i ce,  i t  i s  not  al ways cl ear  when a suspect  i s of f i c i al l y  

under  ar r est .   See Bur ge,  487 A. 2d at  543 ( " When t he pol i ce ar e 

conduct i ng a good f ai t h pr ecust odi al  i nvest i gat i on at  pol i ce 

headquar t er s,  t hey may have di f f i cul t y i n det er mi ni ng t he 

pr eci se moment  when quest i oni ng t ur ns i nt o cust odi al  

i nt er r ogat i on and Mi r anda war ni ngs ar e r equi r ed. " ) .   Because of  

t hi s i ndet er mi nacy,  of f i cer s cur r ent l y have an i ncent i ve t o 

pr ovi de ear l y war ni ngs i n or der  t o ensur e bot h maxi mum awar eness 

of  r i ght s and t he admi ssi bi l i t y  of  subsequent  st at ement s.   

Gr ady' s r ul e mi ght  have t he per ver se ef f ect  of  el i mi nat i ng t he 
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" bet t er  saf e t han sor r y"  appr oach,  l eadi ng t o suspect s who ar e 

l ess appr i sed of  t hei r  r i ght s t han under  t he cur r ent  syst em.  

¶25 Gr ady’ s br i ght - l i ne r ul e,  t hen,  must  be r ej ect ed.   The 

pol i c i es and pur poses under l y i ng Mi r anda r equi r e a f l exi bl e 

appr oach t hat  exami nes t he t ot al i t y of  t he c i r cumst ances t o 

det er mi ne t he suf f i c i ency of  Mi r anda war ni ngs.  

B.   Appl i cat i on t o t he Fact s of  Thi s Case 

¶26 I n v i ew of  t he t ot al i t y of  t he c i r cumst ances i n t he 

case at  bar ,  i t  i s  c l ear  t hat  Gr ady was not  deni ed hi s Fi f t h 

Amendment  r i ght s.   Gr ady was quest i oned by t he same of f i cer s,  i n 

t he same pl ace,  on t he same subj ect s dur i ng hi s pr ecust odi al  and 

post cust odi al  i nt er r ogat i on.   Hi s post cust odi al  i nt er r ogat i on 

was mer el y a cont i nuat i on of  t he pr ecust odi al  quest i oni ng,  t he 

onl y di f f er ences bei ng hi s f or mal  ar r est  and new st at us as a 

suspect  i n t he homi ci de.  

¶27 Ther e i s al so no evi dence i n t he r ecor d t o suggest  

t hat  t he quest i oni ng became mor e coer ci ve once Gr ady was 

ar r est ed.   I n f act ,  t he r ecor d i ndi cat es Gr ady r emai ned 

cooper at i ve and vol unt ar i l y  conver sat i onal . 8  He was gi ven 

f r equent  br eaks and f ood bot h bef or e and af t er  he was ar r est ed.  

                                                 
8 Our  di scussi on of  vol unt ar i ness i s not  meant  t o i mpl i cat e 

t he t ype of  vol unt ar i ness di scussed i n St at e ex r el .  Goodchi l d 
v.  Bur ke,  27 Wi s.  2d 244,  133 N. W. 2d 753 ( 1965) .   Though t hey 
ar e r el at ed,  Goodchi l d consi der s t he vol unt ar i ness of  st at ement s 
obt ai ned t hr ough physi cal  and psychol ogi cal  coer ci on.   Gr ady 
i ni t i al l y  al l eged t hi s t ype of  coer ci on,  but  abandoned t hese 
cl ai ms on appeal .   Mi r anda i s concer ned wi t h a suspect ' s 
awar eness of  hi s  or  her  r i ght s.   I n t hi s i nqui r y,  as di scussed 
above,  whet her  t he i nt er r ogat i on became mor e coer ci ve i s a 
f act or  t o be consi der ed i n eval uat i ng whet her  t he suspect  was 
awar e of  hi s or  her  r i ght s and vol unt ar i l y  wai ved t hem.   
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¶28 Addi t i onal l y,  we have no i ndi cat i on t hat  Gr ady was 

i mpai r ed i n any way,  or  any suggest i on t hat  hi s compr ehensi on of  

hi s r i ght s was di mi ni shed when he made hi s i ncul pat or y  

st at ement s.   The t i me f act or  her e,  a mer e t wo- and- one- hal f  hour s 

bet ween t he Mi r anda war ni ngs and hi s ar r est ,  al so suppor t s hi s 

awar eness of  hi s r i ght s.   Gr ady,  havi ng been gi ven Mi r anda 

war ni ngs on at  l east  one ot her  separ at e occasi on,  under st ood 

what  was at  st ake.   He was even r emi nded of  hi s r i ght s i n an 

i nf or mal  way at  t he begi nni ng of  hi s cust odi al  i nt er r ogat i on——

t he Mi r anda car d t hat  had been r ead t o hi m ear l i er  was shown t o 

hi m agai n ( t hough not  r ead) .  

¶29 Based upon t hese f act s,  we see no i nt er veni ng 

ci r cumst ances t hat  woul d have r ender ed Gr ady' s pr ecust odi al  

Mi r anda war ni ngs i nef f ect i ve.   We concl ude t her e i s no evi dence 

t o suppor t  t he not i on t hat  Gr ady' s i ncul pat or y st at ement s wer e 

made wi t hout  bei ng suf f i c i ent l y awar e of  hi s r i ght s.   Gr ady may 

r egr et  hi s admi ssi ons,  but  " [ a] bsent  some of f i c i al l y  coer ced 

sel f - accusat i on [ or  unknowi ng or  uni nt el l i gent  wai ver ] ,  t he 

Fi f t h Amendment  pr i v i l ege i s not  v i ol at ed by even t he most  

damni ng admi ssi ons. "   Uni t ed St at es v.  Washi ngt on,  431 U. S.  181,  

187 ( 1977)  ( emphasi s omi t t ed) .   Gr ady knew and under st ood hi s 

r i ght s bef or e he was ar r est ed mi d- i nt er r ogat i on.   Gr ady st i l l  

knew and under st ood hi s r i ght s af t er  hi s ar r est .   Not hi ng i n t he 

r ecor d demonst r at es any di mi ni shment  of  t hat  under st andi ng.   

¶30 Ther ef or e,  t he i ncul pat or y st at ement s made dur i ng 

Gr ady' s f i r st  i nt er r ogat i on wer e not  obt ai ned i n v i ol at i on of  

Gr ady' s Fi f t h Amendment  r i ght s.   I n l i ght  of  t hi s concl usi on,  we 
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need not  addr ess Gr ady' s ar gument  t hat  t he i ncul pat or y 

st at ement s he made dur i ng hi s  second i nt er r ogat i on shoul d be 

suppr essed as wel l .    

I V.  CONCLUSI ON 

¶31 We r ej ect  Gr ady' s br i ght - l i ne r ul e appr oach,  and 

r ei t er at e t hat  t he pr oper  f r amewor k f or  anal yzi ng t he 

suf f i c i ency of  t he t i mi ng of  Mi r anda war ni ngs i s a t ot al i t y of  

t he c i r cumst ances t est .   I n t hi s case,  we hol d t hat  Gr ady was 

not  ent i t l ed t o a r eadmi ni st r at i on of  t he Mi r anda war ni ngs af t er  

he was ar r est ed.   The evi dence shows t hat  Gr ady was r ead hi s 

Mi r anda war ni ngs onl y t wo- and- one- hal f  hour s pr i or  t o t he 

commencement  of  t he cust odi al  por t i on of  hi s i nt er r ogat i on,  

t her e was no si gni f i cant  change i n t he nat ur e of  hi s  

i nt er r ogat i on af t er  i t  became cust odi al ,  Gr ady showed no si gns 

of  ment al  i mpai r ment ,  he was f ami l i ar  wi t h Mi r anda war ni ngs f r om 

hi s past ,  and,  t hough not  r eadmi ni st er ed,  Gr ady was r emi nded of  

hi s Mi r anda r i ght s af t er  he was t aken i nt o cust ody.   I n sum,  i t  

i s  c l ear  t hat  t he Mi r anda war ni ngs as admi ni st er ed made Gr ady 

suf f i c i ent l y awar e of  hi s r i ght s dur i ng quest i oni ng.   Gr ady' s 

mot i on t o suppr ess hi s i ncul pat or y st at ement s was t her ef or e 

appr opr i at el y deni ed by t he c i r cui t  cour t ,  and we af f i r m t he 

deci s i on of  t he cour t  of  appeal s uphol di ng t hat  deni al .      

By the Court.—The opi ni on and or der  of  t he cour t  of  appeal s 

i s af f i r med.  
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